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QUESTIONS PRESENTED 


Im the opinion of appellant, the following questions are 


(i) Was it plain error when the trial Court failed to 
instruct the jury on the jesser included offense of housebreaking, 
that is, unlawful entry? 

(2). Was it plain error for the trial Court to permit this 
case to go to the jury when the government failed to prove the 
exact location of the crime? 

(3) Was it plain error when the trial Court submitted to 
the jury an improper instruction on reasonable doubt; failed to 


admonish the new jury against discussing the case when it was 


sent to lunch; and remarked to the jury “I don’t believe it is 


too helpful to wear yourselves out on a case like this"? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,315 
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UNITED STATES OF AMERICA, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdiction 

On November 2, 1964, an indictment was filed in the United 
States District Court for the District of Columbia charging Leroy 
Vincent and appellant with housebreaking and pe* larceny. On 
November 6, 1964, both individuals entered pleas of not guilty 
to the indictment. On November 24, 1964, Leroy Vincent withdrew 
his plea of not guilty to the housebreaking count of the indict~- 
ment and enterea a plea of guilty. He was subsequently sentenced 
and is not a party to the instant appeal. 

On Pebruary 2, 1965, appellant was found guilty of house- 
breaking and not guilty of petit larceny by a petit jury. On 
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March 26, 1965, appellant was sentenced to a term of 


imprisonment for a period of one to three years. The trial Court 
subsequently granted appellant leave to proceed on appeal without 


payment of costs. This appeal follows. 
Statement of the case 


At the trial, Officer Glenn W. Leggere testifiea that on 
October 8, 1964, he, together with his partner, Officer Augustine 
J. Anastasi, were cruising in a police scout car on: 14th Street 
in the northwest section of Washington, D. C. (fr. 7, 25) At 
approximately 4:15 A.M. they were approaching the 2900 block of 
14th Street when he observed appellant and Leroy vincent standing 
in front of Maxsi's clothing store. (Tr. 8) He thereupon drove 
the scout car around the block in order to have a better view 
of the scene. When they returned to the area they testified 
that they saw appellant and Leroy Vincent each throw a brick 
through the store window. Appellant was then seen to reach in- 
side the window and start to remove pants from a rack. (tr. 9, 
27) Officer Leggere drove the scout car immediately to the front 
of this store and left the scout car, grabbed appellant thereby 
arresting him. At the time of arrest appellant had not removed 
from the display window any of the items contained therein. (Tr. 


23, 31) 
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Rarlier in the evening these same officers had questioned 
Leroy Vincent in the immediate area of this incident. Appellant 
was not with him at the time. (Tr. 28) 

Max Gotkin testified that he was the President of Gotkin, 
Inc. located at 2924-26 14th Street, N. WN. and that he had never 
authorized appellant to break the front window of his store and 
“remove anything". (Tr. 34, 35) 

Appellant testified that he had left his home at ap- 
proximately 12:15 A.M. on the evening in question and together 
with a friend, had gone to the Harvard Street Grill where they 
consumed a couple of beers over a period of about two hours. 

(fr. 41,42) After leaving the Grill they proceeded to a party 
in the 1400 block of Pairmont Street, N. ¥%. They left this party 
shortly after 4:00 A.M. (Tr. 42) Appellant and his friend 
separated and appellant then proceeded home up 14th Street when 
he was approached by a man later identified to him as Leroy 
Vincent. Mr. Vincent asked him for a cigarette. (Tr. 43) 
Appellant gave him a cigarette, lit it, and then walked off. 
(Tr. 44) After appellant had walked up 14th Street a short dis- 
tance, he heard a crash, stopped, and turned around. Mr. 
Vincent was observed to be standing next to a showcase with a 
broken window. (Tr. 44, 45) Suddenly appellant found himself 


being grabbed and placed under arrest by a police officer. (Tr. 


45) Appellant denied throwing the brick, reaching his hand in 
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the window, and ever seeing Leroy Vincent prior to this evening. 


(Tr. 46) 
Statutes and Rules Involved 


Title 22, Section 1801, D. C. Code, 1961 edition, pro- 


“Whoever shall, either in the night or in the day- 
time break and enter, or enter without breaking, any 
@welling, bank, store, warehouse, shop, stable, or 

other building, or any apartment or room, whether - 

at the time occupied or not, or any steamboat, canal 
boat, vessel, or other watercraft, or railroad car, or 
any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof-or any fixture or other thing attached to or 
connected with the same, or to commit any criminal 
offense, shall be inet ecres for not more than eon 
years." 


Title 22, Section 3102, D. C. Code, 1961 edition, pro- 


«* 


vides: 


“Any person who, without lawful authority, shall 
enter, or attempt to enter, any public or private 
Awelling, building or other marcects or part of such 
@welling, building or other property, against the will 
of the lawful occupant or of the person lawfully in 
charge thereof, or being therein or thereon, without 
lawful authority to remain therein or thereon shall 
refuse to quit the same on the démand of the lawful oc- 
cupant, or of the person lawfully in charge thereof, 
shall be deemed guilty of a misdemeanor, and on 
conviction thereof shall be punished by a fine not 
exceeding $100 or imprisonment in the jail for not 
more than six months, or both, in the discretion 

of the court.” 


o_o 


Rule 31{c}), Federal Rules of Criminal Procedure, pro- 


"Conviction of Less Offense. The defendant may be 
found guilty of an offense necessarily included in 
the offense charged or of an attempt to commit 
either the offense charged or an offense necessarily 
included therein if the attempt is an offense." 


Rule 52>), Federal Rules of Criminal Procedure, pro- 


“Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they 
were not brought to the attention of the court.” 


Summary of Argument 


The trial Court in failing to instruct the jury on unlaw- 
ful entry committed plain error. Unlawful entry is the lesser 
included offense of housebreaking. The facts justified such an 
instruction and the jury's verdict clearly indicated its necessity 
in order to afford appellant a fair trial. 

When the government failed with specificity to prove a 
necessary element of the crime of housebreaking, that is, the 
exact place where the crime took place and failed to tie up the 
evidence in connection thereto, the trial Court erred in allow- 
ing the case to go to the jury. 


It was prejudicial error for the trial Court to include 


in its instruction on reasonable doubt a definition thereof which 
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was not in accord with law. Remarks by the trial Court on the 


importance of the trial also was plain error. 


ARGUMENT 
ae 
The Trial Court Erred in Failing to 
Instruct on the Lesser Included Of- 
fense of Housebreaking 

Rule 31(c) of the Federal Rules of Criminal Procedure 
states that "The defendant may be found guilty of an offense 
necessarily included in the offense charge . . .” Appellant 
in the instant cause was charged with housebreaking and petit 
larceny. He was found guilty of housebreaking but not guilty 
of petit larceny. It is his contention that the trial Court 
erred in failing to instruct the jury on a lesser included of- 
fense of housebreaking, that is, unlawful entry, Title 22, 
Section 3102, D. C. Code, 1961 Edition. It is acknowledged 
that appellant's court-appointed counsel below did not request 
such an instruction nor did he object to the trial court's 
failure to de so. Nevertheless, appellant contends that this 
court, even though these infirmities exist, may, maar Rule 
52(b) of the Federal Rules ef Criminal Procedure, review the 
trial court's failure to so instruct and determine this failure 
to be plain error in that this precluded appellant from receiving 


a fair trial. 
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It appears that mere and more reviewing courts are con- 
cerned with the failure of trial courts to instruct on lesser 
included offenses. The first thing that must be considered is 
whether the instant situation is such as warranted an unlawful 
entry instruction. The government's case was that appellant was 
observed to throw a brick into a store window and was further 
cGbserved to reach in and attempt to remove pants from said window. 
This fact pattern does contain therein all the clements of the 
unlawful entry statute which was in force and effect at the time 
ef the offense and, of course, this statute carried with it a 
wach lighter sentence expesure since the latter is a misdemeanor 
‘and housebreaking is a felony. The Supreme Court in Berra v. 
United States, 351 U. S. 131 (1956) stated at page 134 "Ina 
case where some of the elements of the crime charged themselves 
constitute a lesser crime, the defendant, if the evidence justi- 
fied it, would no doubt be entitled to an instruction which 
permit a finding of guilt of the lesser offense. = This 
language is most significant in the light of our local house- 
breaking statute, Title 22, Section 1801, D. C. Code, 1961 


edition, which states "whoever shall, either in the night or 


i/The Supreme Court found in this case that there was no evidence 
to justify an instruction on & lessof included dffanse. 
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in the daytime, break and enter, or enter without breaking « « - 


any store, . .. shop, . - . with intent. - - to commit any 
criminal offense . . ." €mphasis supplied) is guilty of house- 
breaking, coupled with the fact that the jury found appellant 
not guilty of petit larceny. The government's preof was that 
appellant's “any criminal act" was larceny but since there was a 
not guilty verdict on the larceny count it seems clear that the 
jury if presented the unlawful entry alternative would have found 
appellant not guilty of housebreaking and guilty of unlawful en- 
try, and the verdict would have been consistent. At least the 
verdict as rendered shows that it would enly be fair and just 

to have allowed the jury to have had the opportunity to deliber- 
ate on unlawful entry. Appellant is not contending that the 
verdict as entered because of its incensistency renders it null 
and void, but does contend that if the jury had been properly 
instructed this inconsistency would have resolved itself. 

It is also important to note that the trial of this 
case from the opening statement to the final charge of the Court 
took a total of two hours and fifteen minutes and it required 
the jury over four hours of deliberation in order to arrive 
at their verdict. The jury's questions to the trial Court after 
their deliberations began, indicates that it was having a great 
deal of difficulty in reaching @ @ecision on the housebreaking 


count that had been submitted to it. Not to be overlooked is the 
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evidence of appellant's drinking on the evening in question which 


although not explored in detail at trial could have been con- 


sidered by the jury on the issue of specific intent. This was : 
2/ 


a new jury. Most of the jurors were sitting for the first time, 
but ia a rather simple fact situation case they had great aiffi- 
cuity in arriving at a verdict, and it is appellant's contention 
that they were not furnished with all the tools necessary, that is, 
the lesser included offense. 
Appellant's contention is not without apparent support 

by opinions and decisions of this Court previously rendered. 
In Britton v. United States, 112 U. S. App. D. C. 207, 301 F. 2d 
531 (1962) appellant in the trial Court had requested that an 
instruction for unlawful entry be given to the jury as the lesser 
included offense in the crime of housebreaking. This Court on 
appeal said “Under all the circumstances we think the trial court's 
refusal of the request was not reversible error” and this Court 
continued thereon and explained why in that case “Under ali the 
circumstances" it would not reverse. As appellant construes the 
opinion, it appears that this Court has left open the issue that 
2/ This is indicated by a statement to the jury by appellant's 

ceunsel below in the opening of his argument as well as the 

date of the trial, February 1, 1965, which would be the first 

day of jury duty for that panel. 
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under certain circumstances the failure to give said instruction 


would be error and further it is appellant's contention that this 
case falis within this category. Compare Graves v. United States, 
115 U. S. App. D. C. 294, 318 P. 2d 265 (1963) Young v. United 
States, 114 U. S. App. D. C. 42, 309 FP. 2d 1963) on the question 
of failure to give the instruction on lesser included offenses. 

In Stewart v. United States, 116 U. S. App. D. C. 4il, 
324 F. 2a 443 (1963) this Court reviewed the instant issue 
in a case involving a conviction for housebreaking and larceny. 
Present appellant's case, as it will be recalled, involved a 
conviction of heusebreaking but a not guilty verdict on the 
larceny charge. This Court in the Stewart case said: 

"While in some circumstances, as here, the ele- 

ments of unlawful entry (D. C. Code §22-3102 

(1961)) are comprehended within those of house- 

breaking (D. C. Code §22-1802)), the latter re- 

quires also a finding of larcenous intent. Since 

the jury found the appellant guilty of larceny as 

well as housebreaking, it must have determined 

that larcenous intent was present in this case. 

Under these circumstances we need not pursue the 

issue of whether the failure to give the requested 


charge was error, since, even if it be so regarded, 
it was harmless in its impact upon the jury's dis- 


position of the crimes charged in the indictment". 
(Emphasis supplied) 
The “impact” here on the jury as reflected by the ee by its 
newness, time spent in deliberation, questions asked, @rinking 
evidence and subsequent finding on the larceny AR makes it 


clear that the failure of their being afforded an opportunity 
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to deliberate on the lesser included offense was not “harmless". 


As we have said previously, it is appellant's opinion that this 
case is a case where it was plain error for the trial court not 
to have, upon its own, instructed on the lesser included offense 
of unlawful entry requiring a reversal of the conviction and 


a xremand for a new trial. 


Ir 
There is Insufficient Evidence to Support 
the Conviction 

Appellant contends that the government in its presentation 
of its case did not present sufficient evidence to support ap- 
pellant's conviction in that the government failed to prove 
specifically the place where the incident complained of in the 
indictment took place. It is hornbook law that the government is 
required to prove each element of the offense charged against a 
defendant. In this case the two police officers testified that 
they observed the breaking of a window and the attempted removal 
ef items contained therein of a store on the west side of moa 
teenth Street, N. W. in the 2900 block. Nothing more. Another 
government witness testified that he was the President of Gotkin, 
Inc. and that on the morning in question he arrived at his store 
(located at 2924-26 Fourteenth Street, N. W.) and found that his 


store had a broken window with the merchandise scattered therein. 
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This in the opinion of appellant is not sufficient proof of the 


location or property ownership on the part of the government to 
have justified this case going to the jury because there was no 
actual tic-up of the police officers’ testimony and ‘the testimony 
of Mr. Gotkin in connection with the place where the crime was 
charged to have taken place. There are obviously many different 
addresses in the 2900 block of Fourteenth Street, N. W. and the 
failure to prove the exact one is less than that required of the 
government in order to sustain its burden of proof and, there- 
fore, there was insufficient evidence to support appellant's 
conviction. As stated in Bord et al v. United States, 76 U. S. 
App. D. C. 205, 133 F. 2d 313 (1942): 

"'The purpose of the law in requiring the name 

of the person who occupied and used the building 

entered to be stated is to negative the defend- 

ant's right to break and enter and to protect - 

him from a second prosecution for the same of- 

fense.'" (page 314) 


applicable to the instant situation. 


Sri 
The Trial Court During the Trial 
Committed Prejudicial Exror 
Appelant contends that during the trial ef the instant 
matter the trial Court committed, en three occasions, prejudicial 
error. These prejudicial errors individually and collectively 
deprived appellant of a fair trial. It is conceded that appel- 


lant's counsel below did not object to them. The first preju- 


dicial error is to be found in the trial Court's improper in- 
struction on reasonable doubt. The Court in instructing on 
reasonable doubt stated to the jury on page 69 of the Trans- 
cript the following: 

"On the other hand, if after a fair comparison 

of all the evidence, you can say you have an 

abiding conviction of the Defendant's guilt, the 

type of conviction on which you would have no 

hesitancy in relying upon in determining the 

more weighty and important affairs of your own 

everyday lives, then you do not have a reasonable 

doubt and may find him guilty." 3/ 

This above-stated instruction was considered by this Court in 
Scurry v. United States, (No. 18,633, decided April 15, 1965) and 
this Court said that this portion of the charge on reasonable 
doubt was not in accordance with the law. 

The second prejudicial error in the opinion of appellant 
was when the trial Court did not admonish the jury against dis- 
cussing this case among themselves prior to their being taken 
te lunch during its deliberation. The Court did tell the jury 
that “You can resume your deliberations after lunch", (Tr. 88) 
but did not warn them or instruct them about how they were to 
conduct themselves during the lunch. The jury had just been read 
the testimony of two police officers which obviously was of vital 


3/ Appellant does not contend that the other portions of the 
charge on reasonable doubt are in error. 


interest to it since in its deliberation it requested that it 
be read to them. Also, as indicated before, this was a new 
jury and should have been directed completely and succinctly 


by the trial judge during all aspects of their tenure during 


the tine of this trial in order to insure appellant of a fair 


trial. 

The third item of prejudicial error contended by appellant 
is when the trial Court teld the jury at the end of the first day 
while the jury was deliberating and were about to be excused 
for the day: "I don't believe it is too helpful to wear your= 
selves out on a case like this." (Tr. 80,81) It would appear 
from this statement that the jury would understand the trial 
Judge to be informing it that there are different types of 
criminal cases and this was not that type which required them 
to put forward their best efforts as requested of it by law. 

This all to the prejudice of appellant thus not affording him 
a fair trial. 

It is appellant's contention on appeal that individually 
or collectively these items are plain error to which appellant 
is entitled te have his conviction reversed and a ne trial 
ordered. | 

Conclusion 
WHEREFORE, it is respectfully requested that the judgment 


of the lower Court be reversed. 


JOHN JUDE O'DONNELL 
-14- Attorney for Appellant 
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QUESTION PRESENTED 


When no exceptions were made by trial counsel, should 
this Court invoke the plain error rule to reverse appel- 
lant’s conviction 


a) 


b) 


c) 


d) 


because the trial judge did not charge the jury 
with unlawful entry, the lesser included offense of 
housebreaking ; 


because of the trial judge’s charge on reasonable 
doubt; 

because the trial judge allegedly permitted the 
case to go to the jury without sufficient proof; 
because the trial judge did not admonish the jury 


not to discuss the case when it had lunch during its 
deliberations ; 


because of remarks made by the trial judge to the 


jury? 
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UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant McCorkle was indicted on November 2, 1964, 
for housebreaking in violation of Title 22, Section 1801, 
D.C. Code and for petty larceny in violation of Title 22, 
Section 3102, D.C. Code. On February 2, 1965, he was 
found guilty by a jury of housebreaking and acquitted of 
petty larceny. Judge McGarraghy sentenced him to im- 
prisonment for a period of one to three years. This appeal 
followed. Leroy Vincent was indicted for the same offenses, 
pleaded guilty to housebreaking prior to appellant’s trial, 
and was sentenced to prison for three to six years. 


(1) 


2 
< 


The housebreaking occurred on October 8, 1964, at 
Maxsi’s Clothing Store, 2924-26 Fourteenth Street, N.W. 
At approximately 4:15 a.m. on that day, two plainclothes 
police officers, Glenn W. Leggere and Augustine J. Ana- 
Stasi, in an unmarked police cruiser, observed McCorkle 
and Vincent on the sidewalk of the 2900 block of Four- 
teenth Street, in front of Maxsi’ Clothing Store (Tr. 8, 
25-6). The officers drove around the block and parked 
at the corner of Fourteenth Street and Columbia Road, 
where they were able to observe the actions of the two 
men (Tr. 9, 26-7). Each officer saw McCorkle and Vin- 
cent pick up bricks from the street and throw the bricks 
through the window of the store where pants and other 
clothes were hanging on a display rack (Tr. 9, 27). Each 
officer say McCorkle then reach his head and his hand 
inside the window and remove some pants from the rack 
(Tr. 9, 28). Officer Leggere then drove the police car to 
the front of the store, jumped out, and grabbed McCorkle 
around the waist as the latter “took off” (Tr. 10, 28). Ap- 
pellant testified below that he had never seen Vincent be- 
fore. He said that he was walking home from a party, 
Vincent asked him for a cigarette, and the next thing 
he knew a window had been broken and he was arrested 
(Tr. 40 et seq.) 


STATUTES AND RULES INVOLVED 


Title 22, Section 1801, D.C. Code, 1961 edition, provides: 


“Whoever shall, either in the night or in the daytime 
break and enter, or enter without breaking, any dwelling, 
bank, store, warehouse, shop, stable, or other building, or 
any apartment or room, whether at the time occupied 
or not, or any steamboat, canal boat, vessell, or other 
watercraft, or railroad car, or any yard where any lum- 
ber, coal, or other goods or chattels are deposited and 
kept for the purpose of trade, with intent to break and 
carry away any part thereof or any fixture or other 
thing attached to or connected with the same, or to com- 
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mit any criminal offense, shall be imprisoned for not 
more than fifteen years.” 


Title 22, section 3102, D.C. Code, 1961 edition, provides: 


“Any person who, without lawful authority, shall enter, 
or attempt to enter, any public or private dwelling, build- 
ing or other property, or part of such dwelling, building 
or other property, against the will of the lawful occupant 
or of the person lawfully in charge thereof, or being 
therein or thereon, without authority to remain therein 
or thereon shall refuse to quit the same on the demand 
of the lawful occupant, or of the person lawfully in 
charge thereof, shall be deemed guilty of a misdemeanor, 
and on conviction thereof shall be punished by a fine not 
exceeding $100 or imprisonment in the jail for not more 
than six months, or both, in the discretion of the court.” 


Rule 29 (a), Federal Rules Criminal Procedure, pro- 
vides: 

Motion for Judgment of Acquittal. Motions for 
directed verdict are abolished and motions for judg- 
ment of acquittal shall be used in their place. The 
court on motion of a defendant or of its own motion 
shall order the entry of judgment of acquittal of one 
or more offenses charged in the indictment or infor- 
mation after the evidence on either side is closed if 
the evidence is insufficient to sustain a conviction of 
such offense or offenses. If a defendant’s motion for 
judgment of acquittal at the close of the evidence 
offered by the government is not granted, the defend- 
ant may offer evidence without having reserved the 
right. 

Rule 30, Federal Rules of Criminal Procedure, provides 
in pertinent part: 

No party may assign as error any portion of the 
charge or omission therefrom unless he objects there- 
to before the jury retires to consider its verdict, stat- 
ing distinctly the matter to which he objects and the 
grounds of his objection. 
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Rule 31 (c), Federal Rules of Criminal Procedure, pro- 
vides: 

Conviction of Less Offense. The defendant may be 
found guilty of an offense necessarily included in the 
offense charged or of an attempt to commit either the 
offense charged or an offense necessarily included 
therein if the attempt is an offense. 

Rule 52 (b), Federal Rules of Criminal Procedure, pro- 
vides: 

Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


This Court should not invoke the plain error rule to 
reverse appellant’s conviction since no errors were com- 
mitted by the trial judge, and, in any event, none of the 
presently assigned errors were raised at trial and no 


substantial rights of the appellant were affected by any 
of the alleged omissions or remarks of the trial judge. 


ARGUMENT 


No error was committed by the trial court 
(Tr. 8, 13, 27, 33-4, 46, 52, 69, 80-1) 


At appellant’s trial, his counsel] made none of the ob- 
jections he now raises. He did not object to any portion 
of the charge, and, in fact, replied in the negative when 
he was asked whether he had any “special requested in- 
structions” (Tr. 52). Nor did he object to any remarks of 
the trial judge to the jury. 

Represented by new counsel, however, appellant has 
appealed. He relies on Rule 52(b), Federal Rules of 
Criminal Procedure, under which this Court may notice 
and rectify “plain errors of defects affecting substantial 
rights,” Villaroman v. United States, 87 U.S. App. D.C. 
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240, 184 F.2d 261 (1950), and rehearses no less than 
five alleged errors which went unnoticed by his trial 
counsel and by the trial court. 

As we demonstrate below, there is no basis for con- 
cluding that the district court erred in any respect. In 
any event, even if the trial court did commit errors, there 
are numerous decisions of this Court, involving allegations 
similar to those raised here, where this Court has held 
that the errors were not of such gravity or effect to re- 
quire the notice of this Court under Rule 52(b). 


1. The trial judge did not err in failing to charge the 
jury on the lesser included offense of unlawful entry. 


Appellant contends that under Rule 31(c) he was en- 
titled to an instruction on unlawful entry (Title 22, Sec- 
tion 3102, D.C. Code) which differs from housebreaking 
(Title 22, Section 1801, D.C. Code) in that it requires 
only entry and not entry with intent to commit a criminal 
offense. In Burcham v. United States, 82 U.S. App. D.C. 
288, 163 F.2d 761 (1947), this Court held that “an in- 
struction on a lesser included offense should not be given 
unless there is evidence to justify it.” at p. 762. See 
also Chew v. United States, 112 U.S. App. D.C. 6, 298 
F.2d 334 (1962). 

Testimony at the trial, accepted by the jury as true, 
established that appellant reached into the store window 
and began to remove clothing from a rack (Tr. 28). The 
only evidence that appellant did not intend to commit a 
criminal offense was his own statement that he did not 
break the window at all (Tr. 46). This hardly is evidence 
which would have justified the jury to find that if appel- 
lant did break the window he did it without criminal in- 
tent. Nor does the acquittal of the charge of petty larceny 
indicate that the jury thought that appellant might have 
broken the window without the intent to take the cloth- 
ing. Apparently the jury concluded that the appellant 
was not guilty of petty larceny, since he had not succeeded 
in taking the clothing for which he reached. 
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Moreover, appellant’s assignment of error in the 
charge “comes too late.” Maclllrath v. United States, 88 
US. App. D.C. 270, 271, 188 F.2d 1009, 1010 (1951). 
Rule 30 of the Federal Rules of Criminal Procedure states 
specifically that “no party may assign as error any portion 
of the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict ....” 
Several decisions of this Court have held that with respect 
to the objection that the trial court should include a 
charge of a lesser included offense, Rule 30 is mandatory 
and failure to comply with its provisions constitutes a 
waiver of the right to assert the objection on appeal. 
Chew v. United States, supra. And in Britton v. United 
States, 112 U.S. App. D.C. 207, 301 F.2d 531 (1962), 
the defendant on trial for housebreaking had requested 
a charge of a lesser included offense. He did not, however, 
specify which offense he had in mind. This Court held 
that the failure to specify the charge requested consti- 
tuted a waiver of the objection and refused to consider the 


assignment of error. In Chew, this Court specifically de- 
clined to invoke Rule 52(b) to reverse the case. 


2. It was not error for the trial judge to submit the case 
to the jury. 


Appellant asserts that there was insufficient evidence to 
identify the locus delicti. Both police officers, however, 
identified the place of the offense as Maxsi’s Clothing 
Store, in the 2900 block of Fourteenth Street, N.W. (Tr. 
8, 13, 27). The owner of the store, Mr. Max Gotkin, 
testified that the name of the corporation which owned 
the store (which was the name of the locus delicti on the 
indictment) was Gotkin, Inc. and that it was incorpora- 
ted in the State of Delaware (Tr. 33). Defendant’s 
counsel then stipulated that Gotkin, Inc. was a corporation 
incorporated in Delaware, doing business in the District 
of Columbia and registered in the District of Columbia 
(Tr. 33). He further stipulated that it was doing busi- 
ness at 2924 Fourteenth Street (Tr. 34). Mr. Gotkin 
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testified that he had been called there shortly after the 
window had been broken. Finally he stated that he did 
not know appellant and that he had never given him 
permission to break a window of his store (Tr. 34). 

The reason for requiring identification of the locus 
delicti in a housebreaking case is “to negative the defend- 
ant’s right to break and enter, and to protect him from a 
second prosecution for the same offense.” Bord v. United 
States, 76 U.S. App. D.C. 205, 206, 183 F.2d 313, 314, 
cert. denied, 317 U.S. 671 (1942). The evidence was 
clearly ample for both purposes. 

Moreover, this Court has held that the failure to object 
to the submission of a case to the jury on the grounds 
that the evidence was insufficient bars the defendant from 
raising the issue on appeal. Chew v. United States, supra, 
This follows from Rule 29(a) which has been held to re- 
quire that a motion for acquittal be made before the sub- 
mission of the evidence to the jury. Brooks v. United 
States, 380 F.2d 757 (10th Cir. 1964). This result is 


particularly appropriate here, where appellant does not 
complain that the alleged insufficiency of the evidence 
renders his conviction “manifestly unjust”, McAllister 
v. United States, 99 U.S. App. D.C. 256, 239 F.2d 76 
(1956), but suggests only that the lack of specificity of 
the locus of the offense might conceivably open him to 
a second prosecution for the same offense. 


3. The trial judge gave a correct instruction on reason- 
able doubt. 


The trial judge charged the jury that (Tr. 69): 


On the other hand, if after a fair comparison of all 
the evidence, you can say you have an abiding con- 
viction of the Defendant’s guilt, the type of convic- 
tion on which you would have no hesitancy in relying 
upon in determining the more weighty and important 
affairs of your own everyday lives, then you do not 
have a reasonable doubt, and may find him guilty. 
(Emphasis added). 
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Appellant relies on dictum in Scurry v. United States, 
No. 18,638, decided April 15, 1965, where this Court noted 
that confusion might arise from a charge which stated 
that the jury must have “an abiding conviction . . . such 
as you would be willing to act upon in the more weighty 
and important matters in your own affairs . . .” (slip 
opinion, note 2, p. 3). The Court said that this portion 
was “not in accord with the law.” (p. 4). In a footnote 
to that statement, the Court quoted from Holland v. 
United States, 348 U.S. 121, 140 (1954), where the Su- 
preme Court said: 


“ _ _ We think this section of the charge should have 
been in terms of the kind of doubt that would make 
a person hesitate to act, . . . rather than the kind on 
which he would be willing to act .. .” (Emphasis in 
this Court’s footnote.) 


The charge given by Judge McGarraghy was in accord 
with the correct charge as expressed in Scurry, as well as 
in Jones v. United States, —— U.S. App. D.C. ——, 338 
F.2d 553 (1964) and McGill v. United States, No. 18,828, 
decided June 29, 1965. 

Most significantly, however, in Scurry this Court re- 
fused to reverse the appellant’s conviction because the ob- 
jection to the charge was not raised at trial. Scurry v. 
United States, supra. p. 2. See also McGill v. United 
States, supra. Moreover, no prejudice has been alleged 
or shown by appellant in the use of the charge here. 
McGill v. United States, supra, p. 13. 


4. All necessary cautionary instructions were given to 
the jury. 


Appellant claims that it was prejudicial error for the 
judge to omit to admonish the jury—after the case had 
been submitted to them for deliberation—not to discuss 
the case among themselves during lunch. This objection 
is frivolous. Such an instruction is given to prevent the 
jury from discussing a case before having heard all the 
evidence. But here, the case had already been submitted. 
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Moreover, the jury was sequestered, and there was no 
danger that they would discuss the case with anyone 
else. In any event, the judge’s earlier admonition not to 
discuss the case with others nor to consider outside evi- 
dence were unequivocal and entirely adequate. In the 
absence of demonstrable prejudice a judge need not repeat 
the admonitions each time the jury leaves the courtroom. 
Compare Myres v. United States, 174 F.2d 329 (8th Cir.), 
cert. denied, 388 U.S. 849 (1949), with Carter v. United 
States, 102 U.S. App. D.C. 227, 252 F.2d 608 (1957). 
This case is not one where prejudice could be shown to 
have resulted, and, significantly, appellant makes no claim 
that it did. For the same reason, this case is not an 
appropriate one in which to invoke the plain error rule. 


5. The judge made no prejudicial remarks to the jury. 


Appellant claims that it was prejudicial error for the 
judge to say to the jury: “I don’t believe it is too helpful 
to wear yourselves out on a case like this.” (Tr. 80-1). 


The appellant has taken this remark out of context. The 
district judge’s full comment was this (Tr. 80-1) : 


“|. I was just about to send for you and to suggest 
that you take a recess until tomorrow morning. After 
all, it is five o’clock now and you have had a hard 
day. I don’t believe it is too helpful to wear your- 
selves out on a case like this. I think you can give 
it consideration when you are rested... .” 


I don’t know how much longer it will take you to 
decide the questions which you have, but I don’t want 
to keep you beyond five o’clock today. 


* . . e 


Frequently the Court feels that the jury should be 
kept together until they reach a verdict. I don’t think 
this case requires that treatment. I do think we need 
to be sure that you don’t discuss the case with anyone 
at home tonight or any other place. . . .” 


Thus, the one sentence to which appellant objects, when 
considered as part of the judge’s remarks in excusing 
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the jury for the night, expresses no more than solicitude 
for the jury’s comfort. But even if the remark might be 
considered “gratuitous”, it does not require recourse to 
the plain error rule. In McAllister v. United States, 
supra, the trial judge stated: “To reach a verdict... 
should not involve any difficulty.” Although this Court 
noted that the statement was “gratuitous”, it held that 
absent an objection at trial, it was not manifestly 
unjust to permit McAllister’s conviction to stand. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 
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